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11: 38
a.m
Wl come
MS. GERARD: Pl ease state your nane before
you begin your coments. Your |ast name wll do.

| just want to welcone you to this new
format for our advisory conmttee nmeetings, and we
appreciate all of your tinmes and working with us in
this nost cost-effective manner.

| know that you've all been busy review ng
the information that we sent you since the | ast
neeting. | hope that we responded to your questions
with the information that you needed.

It's a very inportant day for us. We have
a tight agenda which we need to speak to and stay
on. Between now and 12:45, we'll be dealing with
t he USA rul emaki ng and eval uati on as one package,
and then between 12:45 and 1:45, we will be dealing
with the Integrity Managenent for Hazardous Liquid
Pi pelines and its evaluation as a second package.

The only other comrent | want to make to
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start the nmeeting is that there's been a | ot of work
by a | ot of people to bring this to this point. W
need to have this vote today, and I'll use an
expression that has gotten very popular in the

O fice of Pipeline Safety. Please don't |let the
perfect be the eneny of the good.

We have very good intentions here to get
out a good rul emaking, and we're going to keep
working. There's going to be a series of
rul emaki ngs. This is the first. So, | ask you to
make your comments. We'll be calling for amendnents
as needed, but we nust get through this today.

|"mgoing to turn the nmeeting over to
Christina to begin her brief discussion on the USA
rul emaki ng package.

Vote: "Pipeline Safety: Areas Unusually

Sensitive to Environmental Danage"

Vote: Draft Regulatory Evaluation to Notice of
Proposed Rul emaki ng (NPRM - "Pipeline Safety:
Areas Unusually Sensitive to Environnmental Damage"

MS. SAMES: Hello, all. Everyone shoul d
have as part of their package a chart which |isted
every- thing that we tested, fromthe coments
received fromour Technical Review, fromthe Pil ot
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Test, and the comrents received fromthe public. W
tested, just to refresh your nmenory, as many things
as possible in the tinme constraints that we had.

At our last briefing, there were four
things that -- actually five things that we were
asked to test, in addition to the previous chart.
That was adding all |akes and all reservoirs as
unusual ly sensitive areas, and you will find those
statistics on the Drinking Water Page of your chart.

We were al so asked to test renoving the
adequate alternative drinking water source filter
criteria, and that statistic is also listed on the
Drinki ng Water chart.

We were asked to test adding all sole-
source aquifer outcrops and recharge areas.
Unfortunately, in the time constraints that we had,
we were not able to do that, and the last thing that
we were asked to test was to add all vul nerable
speci es, and once again, that was sonething that we
could not test.

However, we were able to determ ne the
percent of the vul nerable species that we picked up
t hrough the notice of proposed rul enmaking and the
four recommended changes that | gave to the advisory
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comm ttee.

For those of you who nay not have been able
to participate on that previous briefing, the four
recommended changes were addi ng the nost viable
species. Most viable species would be added based
on the Nature Conservancy's and the Heritage
Program s EO Ranks, using EO Ranks of A or B.

Al so recommended adding a -- and B. Sorry.

Al so adding all aquatically-dependent species and
all terrestrial species that had limted ranges, and
we discussed linmted range would nean about five
acres or |ess.

| al so made the recomendation to add rare
communities. W would put those actually through
our current filtering criteria, so that we got the
nost pertinent rare conmmunities, and then, finally,
addi ng additional species congregation areas, such
as the Colonial Water Bird data.

Wth using those four additions to what was
proposed in the notice of proposed rul emaking for
t he vul nerabl e speci es.

Texas, we ended up picking up about 12
percent of the vul nerable species. California,
about 11, and Loui siana, about seven.
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We were al so asked to | ook at how the
changes that we made to the drinking water portion
of the notice of proposed rulenmaking, if it would
include in the end all of Lake Tawakani, and it did.

For those of you once again who nmay not
have been on the previous call, the changes that |
recommended to be nade to the Drinking Water Notice
of Proposed Rul emaki ng were as follows: replacing
the well head protection areas with the source water
protection areas.

The source water protection areas are
sonet hing new that's being created under the
Envi ronmental Protection Agency. |It's very simlar
to the well head protection areas that we currently
have in the notice of proposed rul emaki ng, but the
source water protection areas also | ook at surface
wat er intakes and surface water under the -- ground
wat er under the influence of surface water.

| also recomended changing the definition
t hat we have for an adequate alternative drinking
wat er source to nake it froma one-nmonth supply for
ground water sources to a six-nonth supply for
ground water sources, and to neke all prelimnary
drinking water USAs a USA when we could not verify
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t hat an adequate alternative drinking water source
exi sted or was avail abl e.

| al so recomended renoving the doubling of
t he wel |l head protection areas in sol e-source
aqui fers, and then possibly adding the karst sol e-
source aquifer outcrops. That would be the outcrop
areas and the recharge areas of the sol e-source
aqui fers that are karst in nature.

So, that pretty much brings everyone up-to-
speed. You should have the chart in front of you,
and | guess what we should probably do is first open
this up for questions and then nove into the vote.

| know we've spent a | ot of time on USAs
over the past couple of years, and we've had a | ot
of questions, but |I'msure there's probably nore on
t he technical analysis that was done or the chart
itself or other things.

So, questions fromthe commttee?

MS. EPSTEIN:. Christina, this is Lois
Epstein. Before we vote, | have a process question.

On the last call, we were asked for a few
additional runs to be done, and I am not an
ecologist, and | did spend quite a bit of time since
that call speaking with David W1 cox, an ecol ogi st

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 ~N oo o B~ w N P

N NN NN R R R R R R R R R R
A W N P O O 00 N OO O B W N +—» O©O

11

here, who, | think, you know of because he was
recommended to be on the panel and wasn't able to do
it.

But he had suggested one additional
anal ysis, that instead of using just nost viable,
including all critically-inperiled and inperiled and
endanger ed species and did not think that would
require a lot of additional |and area, if that
anal ysis was done. So, not just limting it to the
nost vi abl e.

VWhat is the possibility of that analysis
bei ng able to be perforned quickly and to add --
maybe we can vote wi thout that being done, and then
you coul d have that done, and we could see how it
cones out or you can see how it cones out?

| just don't know what the right step is at
this point since, on that last call, | wasn't in a
position to ask for it.

MS. SAMES: Well, | know that under the --
| know you referenced the nost viable. Under the
nost viable, we were picking up the nost viable for
both the critically-inperiled, the inperiled and the
t hreat ened and endangered, but | believe your
request was actually to test including all of the
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(301) 565- 0064



© 00 ~N oo o B~ w N P

N NN NN R R R R R R R R R R
A W N P O O 00 N OO O B W N +—» O©O

12

critically-inperiled, all the inperiled, and all the
t hreat ened and endangered, is that correct?

MS. EPSTEIN. Yes. Basically, the way they
explained it to me is that representation of a
species i s not good enough because if sonething is
critically inperiled, inperiled, then it's so rare,
that |loss of a single population could |lead -- and
|"mactually reading a quote fromhim "could | ead
to i mminent extinction".

So, he actually thought that focusing on
just nost viable was too limted.

MS. SAMES: Well, we did test including al
critically-inperiled and all inperiled species, and
if you | ook at the ecological chart, the very | ast
set of statistics, it would be the third one down,

t he one that says "plus inperiled species".

VWhat we did not test is the critically-
inperiled plus the inperiled plus the threatened and
endanger ed speci es.

MR. STEIN: Christina, this is Bruce Stein.

Lois, | think that what you have outlined there in
terms of all critically-inperiled, inperiled and
t hreat ened and endangered in essence constitutes

t hat subset called "all candi dates", and the
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di stinction, | think, is not so much with the
inperiled and critically-inperiled because those do
tend to be very restricted in their definition, but
it has to do particularly with sone of the wi de-
rangi ng threatened and endangered species, and
that's where you get a really mpjor increase in
aerial coverage with not the sane |evel of
relati onship of sort of the restricted popul ations.

So, desert tortoise in California as an
exanmple, and | think that the concept of using the
nost viable isn't the nost viable of all, but after
you go through various criteria, you in essence
capture those things that have the nost restricted
ranges, and therefore every population is at
greatest risk, and the nost viable criteria, if it's
bei ng used by OPS in the way |I think it is, is nore
to ensure that some of these wi de-ranging things are
incorporated in there in a way that doesn't require
t hat you designate really vast areas that nay or may
not actually have, you know, popul ations or viable
popul ati ons on them

MS. EPSTEIN. Okay. |If | understand you
right, basically then, Bruce and Christina, the
conpari son woul d be between all candi dates, and the
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anal ysis that is nost viable and aquati c-
dependent/limted range, and it does appear that the
| and areas covered are not that different.

| actually should caveat what | said, that
Davi d seenmed nore concerned about the endangered
rather than the threatened, and | don't know if
there's a difference there that's meani ngful or
makes sense to include.

MS. HAMSHER: This is Denise Hansher. |
have anot her process question. | think in both of
the USA definition bullets for the drinking water
and ecol ogical, | would guess that what we're going
to be faced with is a nunmber of either
recomendati ons, one by one, or conbinations
t hereof, based on sone of your recommendati ons, plus
some ot hers, from nenbers.

| think there's probably two ways that we
can do this. W can kind of make notions that have
t hese kind of combinations, the optinmal conbination,
or we can make a notion to accept the definition of
USA as written with the foll owi ng reconmendati ons,
and one by one go through either nodifications or
expansi on of the definition, rather than having to
worry about the kind of perfect conbination and ki nd
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of getting bogged down in that, and then take a vote
one by one on each of the amendnments and just see if
there's either unanimty or not on each one in and
of thensel ves.

MS. EPSTEIN: | can't hear.

MS. SAMES: Let ne try noving it closer to
Deni se.

The recommendation was to start with the
notice of proposed rul enmaking as witten, with --
and then discuss the various recomendati ons and
propose changes to the notice of proposed
rul emaki ng, so that we can determ ne where the
conm ttee has consensus or majority vote and where
it does not, is that correct, Denise?

MS. HAMSHER: Yes. Rather than com ng up
with kind of a whole series of nmotions, each with a
uni que ki nd of conbination, which nay get confusing
to us all.

MS. GERARD: Well, is there some way we can
identify who anong the commttee has an amendnent to
offer? First, | should say | believe that -- are we
voting -- having themvote with the anendnent t hat
Christina has proposed as her recommendation?

MS. SAMES: | think what Denise wanted --
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was suggesting was that we take the notice of
proposed rul emaki ng, and then allow the committee to
-- we've given our proposal, allow the commttee to
make their recomendations to the notice of proposed
rul emaki ng and di scuss them as they cone up.

MS. GERARD: Ckay.

MS. HAMSHER: \hich coul d include what
Christina said, plus --

MS. GERARD: Sone ot hers.

M5. HAMSHER: -- sone others for the table.

MS. GERARD: OCkay. Well, let me ask. Wo
on the advisory commttee is prepared to or has sone
anmendnment that they want to offer?

MS. EPSTEIN. Well, this is Lois, and | may

need sone help, | don't know if Barbara's on the
| i ne, about howto fornulate it, but, yeah, | guess
my -- the general gist of where I"'mconng fromis

that the rule is nmoving in the right direction, and
the foll ow up anal yses are quite hel pful.

The question is how do you approve that
rat her than the original proposal?

MS. GERARD: Barb, can you speak?

MS. SAMES: And could you -- |I'msorry, but
let's either pass this down so everyone can hear you

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 ~N oo o B~ w N P

N NN NN R R R R R R R R R R
A W N P O O 00 N OO O B W N +—» O©O

17

MS. BETSOCK: Lois, are you talking about
t he amendnents you ni ght propose would be to add
such a change from what Christina had tal ked about?

MS. EPSTEIN. Well, the proposal is
targeted as of when?

MS. BETSOCK: That she has tal ked about
maki ng. Ri ght now, what you would be voting on is
t he proposal.

MS. SHOWALTER: This is Marilyn Showalter.

VWi ch proposal? Do we have in front of us the
original rule as of April or do we have in front of
us a nmotion or sonething in witing or oral from OPS
that is proposing in a notion to anend -- to accept
the rule as anended and as outlined by Cheryl?

MS. BETSOCK: What you have is the USA
rul e, the Decenber rul emaki ng, and you shoul d have
that notice of proposed rul emaking there, and that
is what you're voting on.

MS. SHOWALTER: We're voting on the
original rule right now?

MS. BETSOCK: On the proposed rule, yes.

MS5. SHOMLTER: Wth no notion to -- no
notion in front of us that would recomend
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amendnment ?

MS. BETSOCK: Well, we --

MS. EPSTEIN. That is not my question. |
would Iike to vote on the -- sonme sort of amendnent,
and | don't know how to fornulate it, that nakes
sure that the foll ow up analyses and the intent to
maxi m ze the species is covered in the mnimzation
of the land. It's sort of part of the -- what |
woul d feel confortable voting on.

HAMSHER: This is --
SAMES: Pass this back.

N

GERARD: Wait, wait. State your nane.

MS. HAMSHER: This is Denise Hansher. Let
nme make a suggestion to see if this would work to
make sure everything' s clean.

VWhat we have is suggestions from Christina,
not notions. So, what | would recommend, and this
isn't a notion, so I'"mjust going to pitch this out
as an exanple, as part of our process discussion,
that we nake a notion to accept the USA definition
as proposed and recomend that OPS consider, and the
first one we would do is nove for OPS to consider
the well head protection area, a substitute for the
source water protection, and then finish that up
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with a vote, then go to the next one and say we al so
recomend that OPS consider the six-nonth
nodi fication for alternative versus 30 and hit them
one by one and take a vote in and of thensel ves.

We woul d repeat sonme or all of, | think,
where Christina is comng from and there nmay be
ot her nodifications or reconmendati ons from ot her
conmttee nmenbers that we can take one by one.
It'1l be a series of votes on individua
recomendati ons, but at the end, you have a
recomrendati on to accept the USA as proposed and
recommend consideration of a whole litany of votes,
sone of which may not be unani nous.

MS. BETSOCK: That is acceptable.

MS. SAMES:. For those of you who nay not
have heard, that's acceptable.

MS. SHOWALTER: This is Marilyn Showalter.

It's a fine point, but using your |anguage, your

sanpl e | anguage, we're not recomrendi ng, we're
sayi ng the proposed rule is technically feasible,
practical, if the follow ng change is nade, and then
aren't we recomrendi ng one by one the, you know,
following -- we're recommendi ng a change one by one?

MS. HAMSHER:  Yes.
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MS. SHOWALTER: We're not begi nning by
accepting the rule.

MS. HAMSHER: You're right.

MS. SHOWALTER: You're begi nning.

MS5. HAMSHER: We would meke it --

MS. SHOWALTER: We're saying it's
acceptable if, and then we'll add in the "if".

MS. HAMSHER: Yes, | woul d agree or subject
t o.

MS. SHOWALTER: Well, | would say the
| anguage of "if", and there is a difference between

subject to and if.

MS. SCHELHAUS: This is good. | agree with
t hat, because -- and dependi ng whether you do or
don't do certain stuff will be whether | could

concur with the rule or not.

MS. SAMES: Okay. So, let's start with the
ecological, if that's okay with the commttee, and |
guess | toss it back to the conmttee to nake
recomended changes to the notice of proposed
rul emaki ng.

MS. HAMSHER: Actually, | think we need to
make the notion to begin with, and I'Il throw one
out because | anticipated sone -- we have sone
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written. Anybody junp in. This is Denise Hanmsher
agai n.

Let's try this. The Hazardous Liquid
Pi peline Safety Standards Conm ttee supports the
notice of proposed rul enaking, | nove this, on areas
unusual ly sensitive to environnmental danage in the
Federal Register on December 30th, 1999, and finds
t he proposal technically feasible, reasonable, cost-
effective and practical, if the foll ow ng
recommended nodifications are made to the
definition.

Modi fication 1. The advisory committee
recomends that where available -- I'msorry --
jumped to drinking water.

The Recommendati on Number 1. The advisory
commttee recommends that the definition for
ecol ogi cal resource USA be expanded to add "nost
vi abl e el ement occurrence and rare conmunity
categories". Those are two --

MS. GERARD:. You're packaging two?

MS. HAMSHER: |'m packaging two. |[f
anybody wants to separate them we could anend the
noti on. MS. GERARD: Most viable and rare
comuni ti es.
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MS. EPSTEIN: This is Lois. | do want to
separate the two.

MS. HAMSHER: Okay. So, let's start with
nost vi abl e.

MS. SHOWALTER: This is Marilyn. | think
in your |anguage, you've got a double contingency
there. You began, | think, correctly, which is the
rule is acceptable if, and the foll ow ng
nodi fication, and then with the nodification, it
shoul d just sinply state what the nodification is.

The nodification is not that we recomend.

The nodification is, you know, addition of, you
know, one category or another.

MS. BETSOCK: Could | suggest -- this is
Bar bara agai n.

MS5. HAMSHER: Wait one second, Barbara.

MS. BETSOCK: Could | suggest that it night
make it easier, given the difficulties of a
t el ephone conference, if you voted on the anmendnents
first, and then do the overall vote on the rule, if
t hese changes were nade?

MS. SHOWALTER: That sounds good.

MS. HAMSHER: Ckay. So, the -- so, we'll
change the notion, since we don't have a second. W
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nove that the advisory committee recomends that the
definition for ecol ogical resource be expanded to
add nost vi abl e el ement occurrence.

MS. MORGAN. This is Mary Morgan. | second
t he noti on.

MS. GERARD: All those in favor?

M5. HAMSHER: |Is there -- | think, is there
any di scussi on?

MR. STEIN: This is Bruce. Christina, |'m

sorry, | had to cut in and out of the call a little
bit.

Could I -- and | beg the forgiveness of the
ot her comm ttee nmenbers, but |'mnot sure that |

heard the conplete -- what Christina' s suggestion
was, and, so, in order for me to think about this
amendnment, | just sort of need to know how it fits
into the whol e package.

MS. SAMES: | made four reconmmended
changes. | recomended that the notice of proposed
rul emaki ng be amended to add the nost viable
species, to add the nost -- to add the aquatically-
dependent species and the terrestrial species that
are limted in range, to add rare communities, and
to finally add the Colonial Water Bird data, which
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are additional congregation areas.

MS. HAMSHER: However, we've decided a
notion to do those one by one, Bruce.

MR. STEIN: Okay.

MS. SAMES: So, we're starting with the
nost viable --

MR. STEIN: Okay, okay. Can | just ask one
fol |l ow up?

MS. SAMES: Sure.

MR. STEIN: In other words, for aquatic
dependent and limted terrestrial, it would be al
occurrences, not just the nost viable?

MS. SAMES: That is correct.

MR. STEIN: So, the npst viable criterion
only applies to those things that are not limted --
that are terrestrial with not limted ranges?

MS. SAMES: The npost viable would pertain
to all the critically-inperiled, inperiled and
terrestrial -- threatened and endangered species
t hat have an EO ranking of A or B.

MR. STEIN:. Right. But if they are aquatic
dependent or limted range and terrestrial, they
woul d be included by those other --

MS. SAMES: By the next category, yes.
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MR. STEIN: Right.
MS. SAMES: So, we're breaking these apart.
So, under the aquatically-dependent and the limted

terrestrial range, it would be adding all of the
critically-inperiled, the inperiled and the
t hreat ened and endangered species that were either
aquatic or aquatically dependent or terrestrial
species with limted ranges.

MR. STEIN: Right. But regardless of
whet her the viability of the individual occurrence?

MS. SAMES: Correct.

MR. STEIN: Yeah. Ckay.

MS. GERARD: So, there's a notion now.

We' ve been havi ng discussion on nost viable
el ement s.

MS. EPSTEIN. Okay. This is Lois. Just so
peopl e understand, if | vote no on the nost viable,
it's because | am going to be voting yes on a notion
with all candi dates because | don't see nuch
difference in the aerial coverage between nost
vi abl e and all candidates, and it satisfies our
ecol ogi st staff nore to do that.

MS. GERARD: Understood. Can we do the
vote now on nost viable?
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MS. SAMES: Yeah. On the vote, | -- do we
need to do -- I'mnot sure how to do this by
conference call. Can we do a --

MR. STEIN: | think we have to do a rol
cal l.

MS. SAMES. ~-- roll call? |'m guessing,
yeabh.

So, I'"Il let Cheryl go through the rol
call list, unless you want to hand it to ne, Cheryl,
and - -

MS. WHETSEL: Deni se.

MS. SAMES: How about Denise?

MS. HAMSHER: | will read it.

MS. SAMES: Do we have Denise vote or is
she not on the --

MS. WHETSEL: Denise is not on the call,
and Joel Kohler is not on the call.

MS. SAMES: COkay.

MS. WHETSEL: Everyone el se on the
commttee is on the call

MS. SAMES: And Carrie Howell is off the
conmttee, is that right?

MS. WHETSEL: That's correct.

MS. SAMES: COkay.
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MS. HAMSHER: |s there any nore di scussion
before we take the vote on just the reconmmendati on
for nost viable species -- vote on npst viable
el ement occurrence?

(No response)

MS. HAMSHER: Al ex?

MR. ALVARADO: | agree with the

recomendati on as proposed.

MS. HAMSHER: M chael Epperly?
EPPERLY: | agree as proposed.

MS. HAMSHER: Lois Epstein?

MS. EPSTEI N:  No.

MS. HAMSHER: Larry Ml ler?

MR. MLLER: | agree as proposed.

M5. HAMSHER: O.D. Harris?

MR. HARRI'S: | agree as proposed.

MS. HAMSHER: W I lie Jones?

MR. JONES: | agree as proposed.

MS. HAMSHER: Mary Mbrgan?

MS. MORGAN: Yes.

MS5. HAMSHER: Ruth Ellen Schel haus?

MS. SCHELHAUS: Yes.

MS. HAMSHER: Marilyn Showal ter?

MS. SHOWALTER:  Yes.
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MS. HAMSHER: David Lopez?

(No response)

MS. HAMSHER: |s David on the line yet?

(No response)

MS. HAMSHER: Bruce Stein?

MR. STEIN:  Yes.

MS. HAMSHER: And Deni se Hansher votes yes.

The notion passes 10 to 1, is how | counted that.

Okay. That's Number 1. WII that process
wor k?

MS. SAMES:. Yes.

MS. HAMSHER: COkay. Let's nove along. |Is
t here another notion?

MS. SAMES: Denise, | think you have a
second noti on.

MS. HAMSHER: ©Ch, | might as well do the
rare conmunity.

MS. SAMES: Ri ght.

MS. HAMSHER: The advisory commttee
recomrends that the definition for ecol ogi cal
resource USA be expanded to add "rare conmunity
cat egory".

MS. GERARD:. |s there any discussion?

MS. SAMES: |s there a second?
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HARRI S: second. This is O D.
GERARD: Thank you. |s there any
response)

HAMSHER: Okay. Vote.

GERARD: Go ahead, Denise. Read the
HAMSHER: Al ex?

ALVARADO. Yes.

HAMSHER: M chael ?

EPPERLY: Yes.

HAMSHER: Larry?

M LLER:  Yes.

HAMSHER: O. D. ?

HARRI S:  Yes.

HAMSHER: Got Lois. Okay. Jones?
JONES: Yes.

HAMSHER: Epstein?

EPSTEI N:  Yes.

HAMSHER:  Mor gan?

MORGAN:  Yes.

HAMSHER:  Schel haus?

SCHELHAUS:  Yes.
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MS. HAMSHER: Showal t er?

MS. SHOWALTER:  Yes.

MS. HAMSHER: Lopez?

MR. LOPEZ: Yes.

MS. HAMSHER: Stein?

MR. STEIN:  Yes.

MS. HAMSHER: Hansher, yes. The notion

carries unani nously, 12 votes that tine.

Are there further notions to anend the USA
definition on the ecol ogical resource?

MS. EPSTEIN: Yes. This is Lois. | make a
notion to include the Col onial Water Bird dat a.

MS5. GERARD: |s there a second?

MR. STEIN: This is Bruce Stein. | second
t hat noti on.

MS. GERARD: |s there any discussion?

MS. EPSTEIN. Christina, you tal ked about
it in the |last phone call, right?

MS. SAMES:. Yes.

MS. EPSTEIN. | don't know if you want to
rem nd people about it.

MS. SAMES: The Col onial Water Bird data or
sone additional species congregation areas. The --
as | mentioned in the | ast phone call, this is |ike
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t he EPA Source Water Protection Areas. This is also
data that is just being created. It seens to neet
the criteria that we have used to include other data
and dat abases.

It's national. However, it's only done
currently in certain locations. Wen we went back
to our pilot states, we were only able to get
information for the Eastern portion of Louisiana.

We were not able to get Colonial Water Bird data for
Texas or California.

So, this is sonmething that woul d be added
as we had it, and hopefully by the tinme we redo
unusual ly sensitive areas and their maps, the data
woul d be nore conpl et e.

MS. HAMSHER: This is Denise Hansher. |
have a real concern with including in a definition
data that doesn't neet your guiding principles of it
bei ng publicly avail able data and nappabl e.

| guess you just have to appreciate --

MS. SAMES: It is mappable, and it woul d be
publicly avail abl e.

MS. HAMSHER: But is the data readily
avai |l abl e throughout the United States? That's what
-- what | was hearing is that it wasn't data that
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was very readily avail abl e.

MS. SAMES: At the current tinme, it's only
avai l abl e for portions of the United States. That
data is readily available where it is, and -- but
it's not conplete for the entire U. S.

MS. HAMSHER: And what portion of the
United States is it fairly avail abl e?

MS. SAMES: That, | don't know, Denise. |
do know that we --

MS5. HAMSHER: Less than half or nore than
hal f?

MS. SAMES: | don't know. We |ooked at the
pil ot states, and Research Planning, | don't know if
you' ve | ooked further than the pilot states for the
Col oni al Water Bird data. |If so, could you be kind
enough to address that to the advisory conmttee?

MR. ZINGLE: Sure. This is Scott Zingle
with RPI. The data's often avail able for many
states, particularly coastal states. |It's actually
getting it in and getting it organized and trying to
conpare it statew de can be sonetines difficult.

Currently, a national programwhich is
bringing all that together into one centralized
dat abase, using the sanme definitions, the sane
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st andards, the sane criteria, and will make that
much easier. |It's not quite available yet, but it
will be soon.

Now, outside of that or before that's
finished, for many states, we will be able to put,
you know, appropriate data together to cover that
resource.

M5. GERARD: Is this --

MR. ZINGLE: It's not in all states.

MS. GERARD:. This is Stacey Gerard. |Is
this primarily going to be a coastal species or wll
this be inland birds on rivers?

MR. ZINGLE: I1t'll include inland states as
wel | .

MS. HAMSHER: | guess |'m --

MS. GERARD: This is Denise Hansher.

MS5. HAMSHER: This is Denise Hanmsher. |'m
groping with why you wouldn't, as inportant as this
may be, why you would not include this as a |ater
date, just why other areas that we haven't yet
included in the USA definition, but we also
recogni ze are inportant, and why you woul dn't del ay
this to a point where you're assured that the data
is in fact readily avail able throughout the United
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St at es.

| think one of the concerns | have is kind
of the liability that a conpany will have when you
include in a definition a certain area. Because of
the lack of data in certain states, it's not mapped
by OPS, and yet in theory it's part of the
definition, and we're, | think, fairly vul nerable
shoul d sonmet hi ng happen or should we be chall enged
on not protecting that area, which is very difficult
for a conpany to do if we don't know the area
exi sts, except by public state and official
recognition of the data.

So, | -- the concern | have is that |I'm not
dism ssing that it is an inportant area that ni ght
ultimately be included, but until the data is
reliable throughout the United States, should it not
be in the category of adding later to the USA
definition?

MS. GERARD: Let ne just conmment. This is
Stacey. | would think that the issue of holding the
conpany responsible is going to be based on whet her
the data was available at the tine that we revi ewed
your plans, and that, you know, that would be
sonething of an intermttent type of nonitoring
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process, after the initial review, that either the
data is available or it isn't available, and if it's
not avail able, then you can't -- we wouldn't be
expecting to hold you to conpliance, to neet a
protection of a definition -- of a population that
al t hough defined is not | ocatable.
MS. HAMSHER: This is Deni se Hansher agai n.

Fai r enough, but you're not the only agency or
court that hol ds conpanies liable for certain
t hi ngs.

| woul d agree on enforceability of the

integrity managenent standard, of which the USA
definition will be part of, that may be true. |
guess |I'm concerned about having a USA defined in
general but not mapped and having vul nerability to
ot her agenci es and/or courts, should something
happen in that USA that we weren't -- of a USA that
we weren't aware of.
GERARD: Couldn't | ocate.
HAMSHER: That we couldn't |ocate.

GERARD: |s there any other discussion?

5 5 o O

EPSTEIN. This is Lois. | was |ooking
back at sonme of the peer reviewers' comments, and

this was something that they definitely thought was
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very inportant, and |I think if you | ook at any of
t he databases, there are going to be deficiencies
and gaps, and where there are -- where there is

i nformati on about protecting these areas, that's
what's going to be on OPS' s map.

That's why they're actually going through
this exercise, because otherwi se we could just |eav
it up to the conpanies to do all the mapping. So,
woul d argue that it's inportant to use what we have
and again not |let the perfect be the eneny of the
good.

M LLER: | agree.
GERARD: And that was?
M LLER: That was Larry Ml er

5 D 0 3

GERARD: Ckay. |Is there any nore
di scussi on on including Colonial Water Bird as part
of the definition of USA? Amending it to include
that as part of the definition of USA?

(No response)

MS. GERARD: Denise, could you call the
roll on the vote?

MS. HAMSHER: | have a process question
before we do that. While this is a public neeting,
should we just wait for -- we go through the
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comm ttee and have comments. |f there are comments
fromthe public, should they be solicited or can
sonebody just interject during the discussion period
of a notion or should we ask for it?

MS. BETSOCK: No one should interject.
It's a question of timng. Public coments are
all owed by the conmmittee only to the extent of
sufficient tine.

MS. HAMSHER: Ckay.

MS. BETSOCK: So, you've to judge your
tinme.

MS. HAMSHER: Ckay.

MS. GERARD: And I m ght say we have a half
an hour left.

MS. HAMSHER: Let's go through the rol

call. The nmotion -- Lois, maybe you could repeat
the notion briefly following -- since we had sone
di scussion, and then we'll take the roll call?

MS. EPSTEIN: That Col onial Water Bird data
be incl uded.

MS. HAMSHER: Okay. Alvarado? How do you
say that, Alex? I|'msorry.

MR. ALVARADO Yes, it's Alvarado.

MS. HAMSHER: Ckay.
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sonebody fromthe advisory conmmttee just join the

call ?

Ener gy.

vote? |' m not

IVS.

SAMES:

"' m sorry, Denise.

Di d

abstain on this

her e.

MR. MOORE: This is Darren Moore at
MS. SAMES: Okay. Thank you.
MS. HAMSHER: Ckay. Al varado?
MR. ALVARADO. Could I
exactly clear on the issue
MS. HAMSHER: Okay. Epperly?
EPPERLY: No, at this tine.
MS. HAMSHER: Epstein?
MS. EPSTEIN:  Yes.
MS5. HAMSHER: Ml ler?
MR. M LLER: Yes.
M5. HAMSHER: Harris?
MR. HARRI S:  No.
MS. HAMSHER: Jones?
MR. JONES: No.
MS. HAMSHER:  Mor gan?
MS. MORGAN:  No.
MS. HAMSHER: Schel haus?
MS. SCHELHAUS: Yes.
MS. HAMSHER: Showal t er?
EXECUTI VE COURT REPORTERS, | NC.
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MS. SHOWALTER:  Yes.

MS. HAMSHER: Lopez?

MR. LOPEZ: Before we vote, is it possible
to have a little nmore discussion as to the no votes?

MS. GERARD: No. W're in the vote.

MR. LOPEZ: Then | have to vote no.

MS. HAMSHER: Stein?

MR. STEIN:  Yes.

MS. HAMSHER: Hansher, no. | did six to
five with one abstain for that recommended
amendnment .

MS. EPSTEIN: Who's the six?

MS. HAMSHER: The nos. |I'msorry. Six
nos, five yeses, Alvarado abstai ned.

MS. GERARD: So, it was six nos, five
yeses, and one abstention?

MS5. HAMSHER: That's how | counted. Is
t hat --

MS. EPSTEIN. And Dave Lopez, you're
definitely voting no?

MR. LOPEZ: Yes, that's correct, | am
voti ng no.

MS5. HAMSHER: Can we -- is there further
notions to anend the ecol ogi cal resource --
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MR. STEIN: This is Bruce Stein. | nove
that -- and I"mnot sure if we should separate these
out or they can be put together, but nove to include
all aquatic-dependent, inperiled or T&E speci es,
aquatical |l y-dependent and limted terrestrial range
for inmperiled, critically-inperiled and T&E speci es.

MS. GERARD: |Is there a second?

MS. EPSTEIN:. Yes. Lois.

MS. GERARD: Ckay. Discussion? Christina,
you want to rem nd them what that includes?

MS. SAMES: What that includes are the
critically-inperiled species, the inperiled species,
and the threatened and endangered species that are
ei ther aquatic or aquatically-dependent or are
terrestrial species that have a very |limted range,
and by limted range, we're talking five acres or
| ess.

MS. HAMSHER: And this is Denise Hanmsher.
Since we had a notion to add nost vi abl e el ement
occurrence, and you'll have to excuse nme for dunb
guestions, what in this category, what in Bruce's
amendment woul d be new and over and above what woul d
be included in nost viable elenent occurrence,
specifically?
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MS. SAMES: The commentors who recommended
that we include this stated that because the --
because of the vulnerability, the increased
vul nerability of these species that are aquatic or
are terrestrially limted, meaning that if there
happened to be a spill, it would be very hard for
t hese particular species to -- or inpossible for
themto get out of the way, that they would be
i npacted, that they were nore vulnerable to
contam nation, and that because they're already a
sensitive species, because they' re already
critically inperiled or already inperiled or they're
al ready threatened and endangered, that we shoul d
consi der including them

We've al so had discussion on -- from
vari ous people that when they | ooked at the nodel
t hat we were proposing, we heard a lot of tinmes
that, well, that gets nost of the things that we're
concerned about, but there's this particul ar hot
spot area that is very limted, and this isn't going
to get them because it's not a nulti-species
protection area or it's not a critically-inperiled
speci es.

Therefore, it's not -- and there's not nore
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t han one of themto -- it's not a WSMA or Ranseur
site. So, we're not hitting themw th the notice of
proposed rul emaki ng.

So, including the aquatically-dependent and
the limted terrestrial gets those particular types
of species, and with --

MR. HARRIS: This is OD. Harris.

MS. BETSOCK: Could you speak up, please?

MS. SAMES: The question was, for those of
you who nmay not have heard, what are we m ssing when
we don't include the aquatically-dependent and
limted terrestrial species if we have al ready voted
to pick up the nost viable species?

VWhat we woul d be m ssing are the species
t hat do not have an EO rank of A or B that are
ei t her aquatic, aquatic dependent or limted
terrestrial, that are critically -- that are an
i nperiled species or a threatened or endangered
speci es because in the notice of proposed
rul emaki ng, we were automatically including al
critically-inperiled species.

So, we would get all of those still. So,
what we would be m ssing are the inperiled species
or the threatened and endangered species that do not
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have an EO ranking of A or B that are aquatically
dependent or limted terrestrial.

MR. STEIN: Christina, this is Bruce Stein.

If I could try and phrase it in a different way,
because | actually think that that nost viable
criterion actually works -- only works juxtaposed
agai nst sonmething |ike this.

| mean, the popul ations, | think, that
we' re nost concerned about being vulnerable to
spills are those that are either in the aquatic
envi ronment or have such a limted terrestrial
range, that, you know, if there's a spill that
occurs there, the organismis not, you know, found
el sewhere or not able to nove el sewhere, and | think
that that nost viable criterion is actually -- only
makes sense as a way then to ensure that the best
exanpl es of those things that are not aquatic
dependent or limted in range al so have sone
representation in this nodel.

So, to ne, the nost viable criterion is not
sort of the lead criterion. It's really that the
followup criterion that's the safety net. This is
-- the aquatic and limted range terrestri al
provi des sort of the primary safety net, and then
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that nost viable criterion really just is to ensure
that some of those things that are w de-ranging are
covered, but that we

-- that it's not necessary to cover every place that
they are found but only sort of the best exanples.

But if | could ask as a follow up on that,
Christina, you nmentioned that five acres is the
definition used for limted range terrestrial.

Coul d you el aborate on how t hat nunber was arrived
at ?

MS. SAMES: Well, what we did was we | ooked
back at the ranges, |ooked at the Louisiana, the
Texas and the California data sets, ecological data
sets, and when we -- because we thought naybe by
| ooking at those data sets, we would find a natural
cut-off for limted, and what we found was five
acres.

MR. STEIN: Are you referring to five acres
for the population or five acres range for the
speci es? Those are two very different things.

MS. SAMES: And |I'm going to ask punt that
one to Scott over at RPI

MR. ZINGLE: Sure. This is Scott. That
t he range of an individual, not the population as a
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whol e.

MS. SAMES: Oh, good. That's what | was
going to answer, but I'mglad you're on the line
anyways.

MS. GERARD: So, that's kind of a nobility
gauge, that it can't nove? That the species can
nove five acres? The individual can make -- can
travel five mles -- five acres? 1Is that --

MS. SAMES: No nore than.

MS. GERARD: No nore than.

MS. SAMES: Ri ght.

MS. GERARD:. So, it's |low nobility.

MS. SAMES:. So, you're basically picking up
the plants that can't nove, and --

MR. ZINGLE: Very small, like burrow ng
mammal s, and certain birds that have greater
restricted hone ranges, that sort of thing.

MS. HAMSHER: And how avail able is this
data? Because ny experience -- I'mgoing to junp to
i nstead of an aquatic defendant to Bruce's reference
to T&E.

We have constructed pipelines where we,
because of the nature of environmental permts on
new construction, had to do threatened and
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endangered. That information was not readily
available fromthe state. W had to seek that and
identify it ourselves.

So, again, I'mnot at all convinced, based
on our experience, that this information is very
readi ly avail abl e.

MS. SAMES: The data for the Friends of
Endangered Species -- we've worked out a contract
with the Nature Conservancy and the Heritage
Prograns to obtain the ecol ogical data that we need
to run the nodel

It includes the critically-inperiled data,
the inperiled data, and the threatened and
endanger ed speci es data.

MS. HAMSHER: COkay. The other question |
have is on nost viable species. 1Isn't there a range
built into that so we're kind of being redundant on
the terrestrial, on the nost viable?

MS. SAMES: |'mjust going to read what we
obtained fromthe Nature Conservancy and the
Heritage Prograns.

"The EO Rank describes the quality,
condition and viability of the occurrence”, and they
provi de rankings on the quality, condition and
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viability with A nmeani ng excellent quality and B
meani ng good quality.

They al so have Cs, Ds, Hs and Xs to explain
the viability, the quality and the conditi on.

MS. HAMSHER: Ckay.

MS. GERARD:. The inmpression | have from
what Bruce was saying was that the reason why the
peopl e who participated in the review recomended
this was the true vulnerability of these species,
t hat these species need help nore than the nost
vi abl e species by virtue of the fact that they
cannot relocate or nove or get out of the way.
That's the inpression that | got.

MS. HAMSHER: And | guess the question |
have is that the current npdel has some radi uses
built in, and then what you're tal king about is the
species in there and again including a radius for
them and that's where |I'm having a hard tinme.
Isn't that redundancy?

MS. GERARD: Could there be redundancy
wi t hin?

MS. SAMES: The current nodel provides
buf fers based on whether the species is a |land
speci es or an aquatic species.
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MS. HAMSHER: And that buffer for aquatic

is five --

MS. SAMES: Five mles, and terrestrial is
one mle, and we provided the various buffers -- you
are correct -- to add in an extra safety net for the

speci es that were nore vul nerabl e, neaning the
aquati c speci es.

It doesn't conpletely address this -- we
haven't separated the terrestrial species between
t hose that could possibly nove and those who can't
that are stuck in a limted area.

MS. GERARD: So, it could be redundant, but
it would be redundant within the buffers of areas
that are already identified. | nean, would you
describe this as a safety net for these species,
that it's a safety net within what night be already
a covered area?

MR. ZINGLE: Christina, this is Scott at
RPI. Could | junp in?

MS. SAMES:. Sure. Junp in, Scott.

MR. ZINGLE: It's a little bit different
than the two ways you' re thinking about this. The
different site buffers used for aquatic versus
terrestrial species and building the maps, that is
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known as the area protected, but it doesn't
necessarily contribute all that nmuch to whether or
not that particul ar species or occurrence will get
protect ed, whereas what Christina's proposing here
is you' re maki ng the decision based on the type of
species it is.

Does it get protected, yes or no? |If
aquatic, yes. Then after that part, the actual
buffer would come in. This species is one we're
going to protect at this location. W're going to
apply a five-mle buffer to protect that species.
It's kind of |Iike one's an on or off, one's |like an
on switch for aquatic species to protect them and
t he second part, the buffer, is actually defining
the area to be protected.

Does that help at all? W've built in
five-mle buffers as the area around a | ocation
where we have an occurrence for an aquatic speci es.

As it stands now without this filter or without
this added-on criteria, that site mght still not
get protected at all.

MS. BETSOCK: |Is that still Scott?

MS. GERARD: Yes, that's still Scott. |
think one of the things that's inportant about this
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one, talking as the nost |lay person in the room
that's Stacey, for all those people who are
concerned about spills and water and feel that al
wat er shoul d be protected, that this is the best
def ense we have to that argunment, that we're not
protecting all water. We're still not
protecting all water, but we are protecting really
i nportant things that live in the water. So that
t hose places where really inmportant things |ive,
you're being sure that we provide protection to
those areas. So, that's, you know, why | hope that
you favorably consider this amendment.

MR. STEIN: Yes. This is Bruce Stein. |
woul d have to say that of all of the amendnents that
we' re tal king about, these aquatic-dependent and
limted range terrestrials frommy perspective are -
- this is the nost inportant of these criteria. The
data is there. These are in fact the species and
t he species popul ations that are at greatest risk to
spills.

| would say that the nost viable criterion
whi ch we di scussed earlier is secondary to these
t hi ngs because from ny perspective, you know, even
in the aquatic realmand the limted terrestri al
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realm these are so rare, that even those
occurrences that are not the best in viability are
still significant, and in fact, those are probably
even nore at risk of being affected by spills.

MS. HAMSHER: This is Deni se Hansher agai n.

Bruce, | couldn't begin to, | think, challenge your
expertise on their sensitivity. That's not ny
poi nt .

My point is (1) is it redundant, and I
heard a little --

MS. GERARD:. It m ght be.

MS. HAMSHER: It m ght be, but the second
thing is, is again we fall back to the basic
guestion or guiding principle. |Is this information
readi |y avail abl e and nmappabl e throughout all of the
United States, and if it's not, let's add it |ater
when it is?

MR. STEIN:. Well, | can answer that. The
information is readily avail able, and as Christina
said, you know, they've already arranged for a
process to obtain that information in map form and
inmy view, it is not redundant with that nost
viable criterion. 1It's conplenentary. That's the
entire reason that nost viable criterion was
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proposed, was as a conplenment to this, and, so, if
you were going to be concerned about elim nating,
you know, redundancy or conplenentarity, this is --
this aquatic dependent and limted terrestrial is
the core that should be -- should in ny view be

i ncl uded.

The nmost viable criterion would be the
criterion that if you wanted to have a di scussion
about whet her, you know, there's any conplenmentarity
or redundancy to discuss, that would be nore of an
i ssue for that one than for these.

MR. ZINGLE: This is Scott Zingle at RPI
again, and I would say just to answer the question

about the data being available, the information is

avai lable. I1t's readily available to address this
addi ti on.

MS. GERARD: | think we should nove to the
vot e.

MS. HAMSHER: | guess | -- this is Denise
Hansher. | -- the information | have on that is not

that this information is not readily avail abl e.
Can | ask -- M chael Macrander, who was

i nvol ved as one of the industry reps on the USA

project, | believe is on the phone. | just --
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before I vote, | just need to clarify what |I'm
hearing as di screpancy about the extensiveness of
this data avail abl e.

Can | ask M chael to comment?

MR. MACRANDER: May | ?

MS. HAMSHER: Yes, can you?

MR. MACRANDER: Okay. | think it's a
matter of semantics here. First of all, the
definition has not been established to identify what
is alimted range species, and we canme up with a
classification systemto identify aquatic-dependent
species that was for a very different application.

| think that before we woul d consider
ei ther of these, we would need to establish a
definition of what these two are, and those
definitions do not exist. To ny know edge, they do
not exist in the Heritage data set.

They have been created sort of on the fly
in the |ast few weeks to do this analysis.

MS. SAMES: M chael, | got that there's no
current definition for limted range. What was the
ot her point, though?

MR. MACRANDER: The aquati cal |l y-dependent -
- actually, there's not a clear definition for that.
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There's not a definition of it that I know of in
the Heritage network, you know, and Bruce asked what
the definition was that was used for the limted
range, and that just underscores ny point.

MS. GERARD: But are we proposing to define
it inthis definition for this purpose?

MS. HAMSHER: | think we're proposing to
i nclude sonmething that's not defined in the USA
definition. That's ny line of inquiry and
di sconfort.

MS. GERARD: | thought we were defining it
in this definition, and by Christina' s answering the
five acres is what she was recomendi ng we define it
to be.

MS. SAMES: Correct, and it could be up to
the committee if they were not happy with what we've
proposed for the limted range, and |I'm sure that
the commttee can provide a caveat as to what they
mean by the limted range.

MS. GERARD: So, we're proposing it to
include it in the definition, and we're proposing to
contract define the species that nmeet the definition
as Christina's describing it albeit a new
definition.
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MS. HAMSHER: And | think going back to the
guiding principle, it's a generally-accepted
scientific definition that should be the principle,
not one that we frankly, with the exception perhaps
of Bruce and a couple of others on the phone, aren't
prepared to do that definition.

If it's generally accepted in the
scientific community, | think then, of course, this
is an area that Bruce appropriately recogni zes as
sensitive, but until such time, | have disconfort,
and just to explain ny vote, that's why, not that I
don't think it's sensitive, just that | don't think
we're ready yet to include it in the definition.

MS. SAMES:. Another way to -- for the
conmm ttee nmenbers that nmight be unconfortable with
the term"limted range", when we | ooked at our five
acres, what we prinmarily ended up with were al
pl ants and all invertebrates.

So, the -- 1'll punt back to the commttee
that the commttee, if various menbers of the
conmmttee were unhappy with the O fice of Pipeline
Safety creating a definition for limted range, it
coul d be proposed that instead of using the term
“"l'imted range”", we say all plants and
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i nvertebrates, which would be the terrestrial
speci es.

MS. HAMSHER: And that underscores ny
point. W do not have a commonl y-accepted public
definition of this --

MS5. SAMES: | don't think --

MS. HAMSHER: -- throughout the states and
federal in order to uniformy apply the definition
and thus mappi ng throughout the United States. |If
we' re making up --

MS. GERARD: | repeat that if we are making
it up, and | guess we are making it up, we're
proposing it to you for how we woul d make it up, and
then we're contracting with an organi zation to put
it on the map.

So, what you would see is what's on the nmap.

MS. HAMSHER: | woul d suggest that that is
a nore appropriate process for peer review and a
future rul emaki ng, to expand the USA.

MR. STEIN: | would -- if I could address
the issue of common scientific understandi ng of what
t hese things nean, if we could separate the linted
terrestrial from aquatic and aquati c-dependent?

There in fact has been a | ot of work done
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on defining what's neant by aquatic and aquati c-
dependent. EPA has done work on this for their use
and environmental indicators and in fact mapping out
i ndi cators by wat ersheds across the country, and |
think that there's certain classes of organisns,

li ke fishes and crayfishes and nmussels, where there
is just absolutely no question of what aquatic
means.

There are certain information sources, such
as the National Wetlands Inventory, that identifies
for plants the percentage of a plant's life cycle
that it depends on water, and, so, in fact, there
has been sone pretty good conmunityw de
cat egori zation of what this aquatic-dependent,
aquati c and aquati c-dependent neans.

| think that, you know, the limted range
terrestrial is an area where there will need to be
sone, you know, delineation, and that's why | was
interested in what their proposal was, but | think
that it's not something -- the concept itself is not
up for scientific debate, precisely how you define
that limted range terrestrial, but on the aquatic
and aquati c-dependent side, it's not as nuch of an
issue as | think it's being suggested.
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MS. SAMES: And once again, the five acres
was based on our analysis of the three data sets
that we had during the pilot test in review ng the
information on the terrestrial species. So, we
think it's a good threshold, and, yes, we agree that

it would have to be added as a definition to this,

but to be honest, | don't think this is a huge
poi nt .

MS. EPSTEIN: This is Lois. | have a
comment, which is, | think the point Denise is
making is fairly interesting in that 1"mgoing to

propose that we consider all candidates, and, you
know, if you want a definition that has been around
for along tine, to be consistent, you m ght be
saying that all candidates are the way we shoul d be
nmovi ng because, you know, this was proposed to
narrow t he scope.

So, | think that's sonmething that ought to
be consi dered.

MS. GERARD: We've had a | ot of discussion
on this one item | think we should close the
di scussion and vote on it. It was as a package,
aquatical |l y-dependent and limted terrestrial range
species. It's a quarter of 1.
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MS. HAMSHER: Actually, Bruce, would you
repeat your notion? Wat my notes had you nove t hat
you wanted to include the aquatic-dependent linited
range T&E and i nperil ed.

MS. SAMES: Well, the critically-inperiled
are already automatically included under the notice
of proposed rul emaki ng.

MS. HAMSHER: Critically-inperiled.

MS. SAMES:. Yes.

MS. HAMSHER: Woul d you repeat your notion?

MR. STEIN. My notion was to -- that the
aquatical |l y-dependent and limted range terrestri al
candi dates be included in this.

It sounds fromthe discussion as though if
| were to namke that notion over, | would probably
suggest a separate discussion and vote on each of
t hose, but the notion is on the table, yes.

MS. GERARD: Well, it was your notion, and
it has to be voted on that way now?

MR. STEIN: | don't know. You -- soneone
needs to tell nme.

MS. GERARD: You want to repackage your
noti on?

MS. EPSTEIN: We can vote on it and then
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vot e.

MS. SAMES: Let's do that.
MS. GERARD: Ckay.
MS. HAMSHER
We have a nmotion and a second, |
MS. GERARD: Yes.
MS. HAMSHER: Al varado?
MR. ALVARADO. Yes.
MS. HAMSHER: Epperly?
MR. EPPERLY: No.
MS. HAMSHER: Epstein?
MS. EPSTEIN:  Yes.
MS5. HAMSHER: Ml ler?
MR. M LLER: Yes.
M5. HAMSHER: Harris?
MR. HARRIS: |'m going to abstain.
MS. GERARD: \What was that?
MR. HARRI S:
MS. HAMSHER: Jones?
MR. JONES: No.
MS. HAMSHER:  Mor gan?
(No response)
MS. HAMSHER: They m ght

if we need to.
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Let's vote on Bruce's notion.

bel i eve.

" mgoing to abstain fromthe

Mor gan?

be actually
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GERARD:  Mor gan?
HAMSHER: Mary Mor gan?
MORGAN:  No.

GERARD: \What ?

MORGAN:  No.

HAMSHER: Okay. Sorry.
GERARD: Lost you there.
MORGAN: COkay.

HAMSHER:  Schel haus?

SCHELHAUS:  Yes.
HAMSHER:  Showal t er ?
SHOMLTER:  Yes.
HAMSHER: Lopez?
LOPEZ: Yes.
HAMSHER: St ei n?
STEI'N:  Yes.
HAMSHER

Hansher, no. We have one

nos, | think is how I

GERARD: Sonebody turned on a radio
HAMSHER: | think we're on hol d.
GERARD: \What does that nean? Are we -

EXECUTI VE COURT REPORTERS, | NC.

(301) 565- 0064



© 00 ~N oo o B~ w N P

N NN NN R R R R R R R R R R
A W N P O O 00 N OO O B W N +—» O©O

62

MS. HAMSHER: Sonebody put us on hold, and
we're listening to Muzak. Change it to jazz. Let's
talk over it. There's nothing we can do except keep

MS. GERARD: Ckay.

MS. HAMSHER: -- talking over it.

MS. GERARD: All right. Let's pretend
we're in an el evator.

MS. HAMSHER: |s there any other notions to
anmend or change the ecol ogical resource part of the
definition for USA?

MS. EPSTEIN: Yes. This is Lois. | make a
notion that we include all candidates, critically-

i nperiled, inperiled and threatened and endanger ed.
The definitions are well established, and they're
clearly avail able throughout the country as well as

ecologically, it's the nost affordable strategy.

MS. HAMSHER: Coul d you repeat exactly what

you nean by "all candidates"? It's --

MS. EPSTEIN. |If you | ook down on the
chart, that's how it was characterized by OPS, where
there would be no essentially filters. There
woul dn't be any breakdowns for any particul ar
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species as being less inportant to ensure their
viability.

MS. GERARD: This nmusic adds an interesting
note to this neeting.

MR. STEIN:. Got to be a conspiracy.

MS. HAMSHER: One of the problens | have is
that having all candidates is in direct opposition
to the notice of proposed rul emaki ng, which --

MR. ZINGLE: Do we have a second?

MS. HAMSHER: |'msorry. You're right. Do
we have a second to that?

MS. EPSTEIN. For purposes of discussion,

Rut h?
MS. SCHELHAUS: Yes, I'Il second it.
MS. HAMSHER: Who was that?
MS. GERARD: Rut h.
MS. HAMSHER: |'msorry. By making this

notion, you are in essence saying that the notice of
proposed rul emaking i s not appropriate because the
notice of proposed rul emaki ng narrows the definition
to be unusual or irreparable harm

By expanding to all candidates, | think
it's a vote against the notice of proposed
rul emaki ng.
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MS. EPSTEIN. No, no. | think by voting,
we were accepting the notice of proposed rul emaking
if the follow ng changes were made, and when | did
di scuss the anal yses that were done with our
ecol ogi sts, this was the decision that we devel oped
as an organi zation.

He actually went on to say that the peer
reviewers could not for a variety of reasons, but he
had conmtted to hel ping us study the issues, and I
think one thing that may be hel pful for people is to
| ook at our chart, what we actually did just vote
for.

We voted for including nost viable and
aquati c-dependent/limted range species. The
percentage of land we're tal king about there is 3.9,
16.8 and 21.5. What | was proposing is 4.2 instead
of 3.9, 17 instead of -- 17 to 18 instead of 17, and
24 versus 22.

So, we're not tal king about a vast
expansi on by any neans.

MS. HAMSHER: |s there any ot her
di scussi on?

(No response)

MS5. HAMSHER: Let's take a roll call vote.
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Al var ado?
MR. ALVARADO. |'1|
MS. HAMSHER: Epperly?
MR. EPPERLY: No.
MS. HAMSHER: Epstein?
MS. EPSTEIN:  Yes.
MS5. HAMSHER: Ml ler?
MR. M LLER: Yes.
M5. HAMSHER: Harris?
MR. HARRI S:  No.
MS. HAMSHER: Jones?
MR. JONES: No.
MS. HAMSHER:  Mor gan?
MS. MORGAN:  No.
MS. HAMSHER: Schel haus?
MS. SCHELHAUS: Yes.
MS5. HAMSHER: Showal t er?
MS. SHOWALTER:  Yes.
MS. HAMSHER: Lopez?
MR. LOPEZ: Yes.
MS. HAMSHER: Stein?
MR. STEIN:. Abstain.

HAMSHER: Hanmsher, no.

yes votes,
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the only other -- | believe that there was anot her
recommendation, and if nmy menory on these amendnents
is right, we still have not addressed the multi -
speci es area.

The notice of proposed rul emaki ng had

proposed it as an intersection of three, and, so, --

okay.

MS. GERARD: So, | believe this concludes -

MS. EPSTEIN. Actually, no. | have one
nor e

MS. GERARD: ©Oh, you have one nore? Okay.
We still have to do Water.

MS. EPSTEIN: It has to do with vul nerable
speci es, which we have not had an anal ysis on, and
| "' m not sure again how to phrase this, but | guess
what | woul d phrase this as we're asking OPS to
include in the final rule the option of in the
future including vul nerabl e speci es.

MS. WHETSEL: That was Loi s Epstein.

MS. EPSTEIN. | nmay not have phrased that
right. | may need sonme hel p, but essentially I
woul d lIike the preanble to have di scussi on on
vul nerabl e species and to include that as a
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possibility of later -- for later inclusion.

MS. SAMES: And, so, not in the current USA
final rule, but in a subsequent rule, is that
correct?

MS. EPSTEIN: Right.

MS. HAMSHER: Do we want to nmake this
separate in our series of notions before accepting
the rule as is or do you want to hold the rule until
this issue is resolved? |Is that what you're
recomendi ng, Lois?

MS. EPSTEIN. Well, | don't know exactly
what all the options are, but | would like it to be
part of the final rule, the recommendati on that OPS
review i ncludi ng the vul nerabl e species in the
future.

MS. GERARD: You want in the preanble us to
di scuss that?

MS. EPSTEIN. |If we can't get it in the
actual final rule, which | suspect is the case, that
is the standard at this point, then |I'm nmaking a
recomrendati on for a future rul emaking.

MS. SCHELHAUS: This is Ruth. | actually
have where | can't support the current USA rule
unl ess there's like a sinultaneous proposed rule
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t hat addresses the national and cultural resources
as USAs at the same time you bring out the final
rule.

MS. GERARD: Well, we haven't started it
yet. So, we couldn't possibly do that.

MS. SCHELHAUS: Because you haven't
addressed themat all in your IGs report on DOT' s
rul emaki ng, how I ong you' ve taken to do stuff, and
whet her you'd really get it through, even though you
say you're going to do it in the future.

| know when we did the hazardous
consequence, you've at |least put on the books or on
the web that you' re going to do certain rul emakings.

MS. SAMES: [|If we --

MS. SCHELHAUS: You have just kind of |eft
it there, that there's nothing concrete to say that
you for sure are going to do it. | want a proposed
rul e addressing the natural and cultural, whatever
is left out.

MS. SAMES: Ruth Ellen, you said that you
wanted us to hold this. Let nme repeat what |
t hought | heard you say.

| thought | heard you say that you woul d
vote to hold the USA final rule until we could

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 ~N oo o B~ w N P

N NN NN R R R R R R R R R R
A W N P O O 00 N OO O B W N +—» O©O

69

create a notice of proposed rul emaki ng that woul d
address other inportant resource areas, is that
correct?

MS. SCHELHAUS: Yes.

MS. SAMES: Okay. And |'m assum ng that
you realize that in order to create a notice of
proposed rul emaki ng on these other areas, it would
be inpossible to do that between now and the end of
t he year.

MS. HAMSHER: Actually, | would like a
poi nt of order. W have two kind of notions out
there. Can we finish up on Lois's notion on the
vul nerabl e speci es recommendati on, and then go to
Marilyn's coment on the further expansion -- |'m
sorry -- Ruth Ellen, further expansi on beyond
dri nking water and ecol ogical that are here before
us?

Lois, could you rephrase your notion? W
don't have a second of that?

MS. EPSTEIN: |I'm making a notion that OPS
include in the preanble | anguage that it intends to
consider in the future including vul nerabl e species
in the rul emaking.

MS. GERARD: |Is there a second?
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MR. LOPEZ: | second it. This is David.
Stacey, this goes to what | think the conversations
we have had in the past, --

MS. GERARD: Right .

MR. LOPEZ: ~-- and | think it's good.

MS. GERARD: Okay. There's a second. |Is
t here any nore discussion?

(No response)

MS. HAMSHER: And | just need to clarify,
Lois. You're just tal king about you are urging OPS
to consider in the preanble. You' re not having them
hold up the rule?

MS. EPSTEIN:. Right.

MS. HAMSHER: Ckay.

MS. EPSTEIN: That's correct.

MS. HAMSHER: How they're going to dea
with vul nerabl e species. Okay.

MR. LOPEZ: Well, if I can, | nmean, Lois,
maybe what we can do is nake it a little stronger
and say that this should be addressed in the
pr eanbl e.

MS. HAMSHER: Are you neki ng an anendnent
to her notion?

MR. LOPEZ: | don't know. |'m suggesting.
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MS. EPSTEIN. That's fine. |[|'d be happy to
amend it.

MS. HAMSHER: O.D., you're going to have to
speak up.

MR. HARRIS: This is O D. The concept is
good either way.

MS. GERARD: Ckay.

MS. HAMSHER: Ckay. Can we just take a
vote on the nmotion that's on the floor then?

MS. GERARD: That OPS would include in the
preanbl e our intention to have future rul emaking
i ncl udi ng vul nerabl e speci es, addi ng vul nerabl e
species, to the USA definition.

MS5. HAMSHER: Intention to add or intention
to consider addi ng?

MS. GERARD: That's all it could be is an
intention to consider.
HAMSHER: Okay. Al varado?
ALVARADO. Yes.
HAMSHER: Epperly?
EPPERLY: Yes.
HAMSHER: Epstei n?
EPSTEI N:  Yes.

5 5 o DD 3

HAMSHER: MIIler?
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MR. M LLER: Yes.

M5. HAMSHER: Harris?
MR. HARRI S: Yes.

MS. HAMSHER: Jones?

MR. JONES: Yes.

MS. HAMSHER:  Mor gan?
(No response)

MS. HAMSHER: Mary?

MS. MORGAN: Yes.

MS. HAMSHER: Schel haus?
MS. SCHELHAUS: Yes.

MS5. HAMSHER: Showal t er?
MS. SHOWALTER:  Yes.

MS. HAMSHER: Lopez?

MR. LOPEZ: Yes.

MS. HAMSHER: Stein?

MR. STEIN:  Yes.

MS. HAMSHER: Hansher, yes. That notion

passes by unani nous.

Ruth Ell en, we had a discussion that headed
toward a notion fromyou. Can you phrase that in
the way of a notion?

MS. SCHELHAUS: MW notion would be that OPS
has to propose a proposed rule that addresses the
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natural and cultural resources that they have not
addressed in this final, in the current proposed
rul e, when they issue the final rule that they pass,
that there's sonething -- a commitment other than
yes, we intend to consider.

MS. GERARD: It's not --

MS. SCHELHAUS: This would show a
comm tnment that, yes, they have -- they will follow
t hr ough.

MS. GERARD: Ruth Ellen, it would not be
physically possible for us to have an NPRM since we
haven't got anything drafted yet that would be able
to be done at the tine that we would publish this
final rule.

The only thing that we can legally do is
have a commitnent in the preanble to do so, and
there is already a commtnent in the preanbl e that
we woul d | ook at other sensitive areas. That was in
the preanble to the NPRM | believe.

MS. SCHELHAUS: But you've been saying that
for several years. |It's been --

MS. GERARD: Not in writing.

MS. SCHELHAUS: -- It was in the draft al
the way back in like '"94 to '96 from EPA and the
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Departnment of Interior.

MS. HAMSHER: Can we --

MS. GERARD: We have to get this one done,
t hen we can nove on, but we have to get this one
done before we can go on to that one.

MS. HAMSHER: Maybe we can second this and
t hen have some di scussion.

MS. GERARD:. Right. Okay.

M5. HAMSHER: |Is there a second to Ruth
Ellen's notion?

MR. MLLER: This is Larry Mller.
second it.

MS. HAMSHER: |s there -- now, sorry to
interrupt. |Is there a discussion?

MS. SHOWALTER: This is Marilyn Showalter.

| would be inclined to vote against this. The

reason is that it seens to me that it begins to
cloud this rule with another rule, and | actually
feel that a little bit on the previous vote.

| feel we should be voting on what ought to
be in this rule, and if there -- rather than
conditions precedent to the rule that exists outside
the paraneters of the rule. So, | think I'd vote
against it. There's no comrent on whether it's a
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good idea or a bad idea to have another rule.

MR. LOPEZ: This is David Lopez from EPA.
You know, | think | disagree with the -- with Ruth's
position. | nmean, | think it's an area that needs
to be addressed, but at the sanme tinme, to hold this
rule up until OPS has cone up with an advanced
notice of proposed rul enmaking to address the
cultural resources which we in EPA also hold to be
vital and should be protected, |I'mnot sure that
it's really the best way to go in this case.

| think that if we can reach agreenment on
the current proposed rule, we'll be better off. W
do have the commtnent, and | think through this
conmttee, we'll have the -- excuse the |anguage --
but hammer to make sure that OPS doesn't forget the

need to address the cultural resources in the

future.
MS. HAMSHER: Anything further?
MS. GERARD: Any further discussion?
(No response)
MS5. HAMSHER: Let's do a roll call.
Al var ado?

MS. EPSTEIN. Can you repeat the notion?
MR. STEIN: Yes, please.
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MS. HAMSHER: Ruth Ellen, would you pl ease
repeat your notion?
MS. SCHELHAUS: W notion is that a
si mul taneous proposed rul e that addresses the
natural and cultural resources be issued at the sane
time as the final rule.
MS5. HAMSHER: And M Il er had seconded it.
Let's take a vote. Alvarado?
ALVARADO:  No.
HAMSHER: Epperly?
EPPERLY: No.
HAMSHER: Epstein?
EPSTEI N:  No.
HAMSHER: M ler?
M LLER:  Yes.
HAMSHER: Harri s?
HARRI S:  No.
HAMSHER: Jones?
JONES: No.
HAMSHER:  Mor gan?
MORGAN:  No.
HAMSHER:  Schel haus?
SCHELHAUS:  Yes.

55 5053525200035 3

HAMSHER: Showal t er ?
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SHOMLTER:  No.
HAMSHER: Lopez?
LOPEZ: No.
HAMSHER: St ei n?

29 30 0O

STEI' N:  No.

3

HAMSHER: Hanmsher, no. | record two
yes, 10 no for that notion.

Are there other -- any other notions to
anend the ecol ogi cal part of the USA definition?

We still have to nove on to Drinking Water.

MS. SCHELHAUS: This is Ruth. | have one
nore to support the DO coment, and it was
supported by other people to expand USAs to include
all units of the national forest system

MS. SAMES: It would be outside of the
scope of the notice of proposed rul emaki ng.

MS5. HAMSHER: Wbuld it not be included in
your prior nmotion to do cultural resources?

MS. SAMES: Yes, it would be.

MS. SCHELHAUS: Ckay.

MS. GERARD: Does that nean you wi thdraw
the -- Ruth Ellen, are you w thdrawi ng your notion?

MS. SCHELHAUS: No. Go ahead.

MS. HAMSHER: Ckay.
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MS5. GERARD: |s there a second?

(No response)

MS. HAMSHER: The notion fails by not being
seconded.

Can we nove -- is that it for Ecol ogical ?

(No response)

MS. HAMSHER: Let's | ook at Drinking Water
Modi ficati ons.

MS. EPSTEIN. This is Lois. Can | put on
t he agenda for the next nmeeting some discussion on
the issues that Ruth Ellen is raising?

MS. GERARD: Certainly.

MS. EPSTEIN. Thank you.

MS. HAMSHER: The next in-person neeting or
phone neeting?

MS. GERARD: \What difference? They're
still meetings. Okay. We need to nove on to Water.

You want to rephrase, Christina, what your
recommendati ons were?

MS. SAMES: | had four. The first was to
replace the well head protection areas with the
source water protection areas.

The second was to -- was sort of a twofold.

It deals primarily with the adequate alternative
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drinking water source definition and howit's
processed.

| recomrended that we change the
definition, so that the amunt of time for -- that
we consi der an adequate alternative drinking water
source goes fromone nonth to six nmonths for ground
wat er sources, and that we nake a prelimnary
drinking water USA a USA when we could not verify
t hat an adequate alternative drinking water source
is avail abl e.

The third recommended change was to renove
t he doubling of well head protection area and sol e
source aquifers, and the fourth was to add the
outcrop areas which would al so include the recharge
areas. So, it's outcrop and recharge areas for the
sol e source aquifers that are karst in nature.

MS. HAMSHER: Again, for purposes of
process, | guess | have to again recommend that we
break these out. |If they're lunped, | think we
m ght risk diluting a vote where you m ght have
sonebody perfectly supportive of a couple of your
recomendati ons but not one so forced to vote no.

If we could break it out? |Is anybody --
any other discussions on the general nature of this?
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If not, 1'lIl just make a notion to kick us off on
the first of OPS s recommendati ons.

MS. EPSTEIN: This is Lois. Christina,
what is the total area you get when you go through
all those different proposals that you just laid
out ?

MS. SAMES: | don't have the conbi nation of
adding all of them | can tell you that for Texas,
it would be at least 2.7 percent of the state, for
Loui siana, it would be about at |east five percent
of the state, and for California, it would be about
seven percent of the state.

MS. GERARD: That's just for this item
t hough?

MS. SAMES:. Yes, but that picks up sone of
t he ot hers.

MS. EPSTEIN. It's going to be a
conpl i cated di scussi on because sone of the additions
are going to be overl apping for |Iand areas.

MS. SAMES: Correct.

MS. EPSTEIN. Not necessarily additional
| ands.

MS. SAMES:. Yes. However, perhaps our
di scussion could be limted to the nmerits of the
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area or definition itself, rather than worrying
about the outcome of what percentage or overl appi ng
-- | mean, if it's inmportant, the information's
avai lable. 1t's mappable. Then the percentage or
area kind of falls out where it falls out.

MS. GERARD: Could we nove ahead then with
t he indivi dual s?

MS. SAMES: And I'IIl --

MR. EPPERLY: | propose -- this is Epperly.

MS. SAMES: COkay.

MR. EPPERLY: | propose that we accept the
first recommendation that Christina had which is the
VHPA nodi fi cati on.

MS. SAMES: Yes. Replace the well head

protection areas with the source water protection

ar eas.
MR. EPPERLY: Right.
MS5. GERARD: |s there a second?
MR. LOPEZ: This is Larry Mller. | second

MS. GERARD: |s there any discussion?
(No response)

MS. GERARD: Could you take the roll call,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 ~N oo o B~ w N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Deni se?

Al var ado?

MS. HAMSHER: Let's take the rol

MR. ALVARADO. Yes.

MS. HAMSHER: Epperly?

MR. EPPERLY: Yes.

MS. HAMSHER: Epstein?

MS. EPSTEIN:  Yes.

MS5. HAMSHER: Ml ler?

MR. M LLER: Yes.

M5. HAMSHER: Harris?

MR. HARRI S: Yes.

MS. HAMSHER: Jones?

MR. JONES: Yes.

MS. HAMSHER:  Mor gan?

MS. MORGAN: Yes.

MS. HAMSHER: Schel haus?

MS. SCHELHAUS: Yes.

MS5. HAMSHER: Showal t er?

MS. SHOWALTER:  Yes.

MS. HAMSHER: Lopez?

MR. LOPEZ: Yes.

MS. HAMSHER: Stein?
STEI'N:  Yes.

EXECUTI VE COURT REPORTERS,

I NC.

(301) 565- 0064

cal | .

82



© 00 ~N oo o B~ w N P

N NN NN R R R R R R R R R R
A W N P O O 00 N OO O B W N +—» O©O

83

MS. HAMSHER: Hansher, yes. That notion
passes by unani nous.

| s there another notion to nodify the
Drinking Water definition for sole source aquifer?

MS. MORGAN:. Yes. This is Mary. | nove
that the definition for adequate alternative
dri nking water supplies should be extended from 30
days to six nmonths, classifying areas where the
supplies are known as interim USAs.

MS. HAMSHER: COkay. As an interimUSA. Is

there a second?

MS. GERARD: Well, let me --
MS. HAMSHER: Can we have -- let's second,
and then we'll have Christina clarify sone things

and have sone di scussion.

s there a second?

MR. JONES: This is Wllie. [1'll second
t hat .

MS. HAMSHER: COkay. |Is there discussion?
Chri stina?

MS. SAMES: For the definition, the change
fromone nonth to six nmonths, | was proposing only
be done for the ground water sources.

From what our technical reviewers stated,
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one nmonth was adequate for the surface water
i ntakes, and we just needed to change it to six
nmont hs for the ground water.

For the second part, though, |I'm
recommendi ng that we actually make as an unusual ly
sensitive area all prelimnary drinking water
sources where we cannot verify, that we don't say
that they're interins, that we say that they're
actually USAs.

| don't know if that's how the -- that may
be how it was proposed to be anended. | just want -
- so, maybe | need to ask that question.

MS. HAMSHER: Mary, if | heard you right,
if you use the word "interin, what would happen?
| nstead of having to withdraw it as a USA because
it's defined, if you find out information to confirm
that in fact they have adequate -- because they --
as | heard it, they m ght not have just answered
you.

If there is evidence brought forth, it
sounds a little |less bureaucratic to renove it off
the USA list, if it's an interimcategory, and until
proven otherwise, it is an interim--

MS. MORGAN. Right. Until an alternative
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is supplied.
MS. HAMSHER: And it just doesn't sound --
| don't know. |I'mnot using pretty lay person --

MS. GERARD: So, it would get protection as

MS. HAMSHER: It would get protection until
proven ot herw se.

MS. MORGAN:. Right.

MS. HAMSHER: |s that -- okay.

MS. GERARD:. Any other discussion?

MS. HAMSHER: And do we want to anend that
nmotion to clarify that the nmovenment to six nonths is
actually for ground water intake, not surface water?

MR. LOPEZ: But what happens to surface
wat er ?

MS. SAMES:. Surface water would stay at one
nonth. Al of the comrenters that discussed this
poi nt stated that one nonth was adequate for the
surface water intakes because with surface water,
you have a spill. It either affects it or is passes
it by, and the one nonth was definitely | ong enough.

For ground water, it's a different story.
So, it was recomended that the -- for the surface
water intake, it remain at one point for the
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adequate alternative definition, and for ground
water, it be noved to six nonths.

MS. HAMSHER: In |light of that, and |I'm not
quite sure of the procedure, | would nove to anend
Morgan's nmotion such that it would say that the
definition for adequate alternative drinking water
supply should be extended to six nmonths for ground
wat er sources, and also clarifying such an area,
that where it's unknown as an interim USA

Mary, did | get that?

MS. MORGAN: Yes, that's fine.

MS. HAMSHER: Any ot her discussion?

MR. LOPEZ: From EPA, this is Lopez again,
|"mnot sure | -- that we necessarily agree with the
one month for surface water. Even the ground water,
we may think it's a little short, but it's better
t han the one nonth certainly.

But on the surface water issue, | nean,

t hi nki ng back to sone of the recent incidents that
have occurred, and again | bring up the issue of
Browni ng, Texas, the drinking water supply that was
contam nated down there, and I -- if |I'm not

nm staken, the City of Dallas had to close down that
drinking water supply for alnost three nonths, if
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not | onger.

So, I'mnot sure that the one nonth reserve
of water is going to be protected in certain
i nstances.

MS5. HAMSHER: And | don't know the
specifics, this is Denise Hansher again, of that,
but one of the things that | struggle with is making
sure that we don't | ook at one incident which
i nvol ved MIBE.

A lot of liquid lines do not include that
i ssue and addressing an across-the-board issue
driven by one type of product in sone |lines sone of
the tine.

MS. SAMES: And, Davis, on the -- | know
we're not going to discuss just particular
i ncidents, but when we | ooked at Lake Tawakani, we
ended up with the entire | ake being an unusually
sensitive area, if that helps at all.

MS. EPSTEIN. This is Lois. |I'mgoing to
raise a different point. On the last call, | asked
OPS to do an anal ysis of what happens when you don't
have an adequate alternative drinking water supply
filter, the idea being that all water supplies need
to be protected, and whether or not they have an
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adequate alternative, partly because of problens
with that data, and I was in a day-long discussion
of how typical this was for OPS to get that data,
partly because those nunbers would change all the
time. You have drought. You have generators that
don't work, and all kinds of things.

It's much cleaner to be protecting al

drinking water supplies at the same tinme, and the

analysis, | think, is very hel pful because what it
shows is -- they don't have this in the printed
package, but people got it by e-mail, is that if you
don't include -- there's a question of whether or

not there's an alternative drinking water supply,
you don't increase the area very much at all, and
think that's an inportant point because, you know,
for communities that are affected by pipeline
incidents, it's not nuch of a confort to think that
they are being | ess protected than a community that
doesn't have an alternative supply, when they're
having to deal with the disconfort, however short
term of waiting for new things to get hooked up.

| think it's cleaner, it's much nore
supportive technically to be protecting all drinking
wat er sources, not just those -- a subset of those.
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MS. HAMSHER: Could | suggest that we're
really kind of talking about a cunul ative
definition, and that, Lois, what you're saying is
really a separate notion, that we go ahead --

MS. EPSTEIN. But the reason | brought it
up, Denise, is that it actually should be part of
the thinking right now, and since, earlier, | was
voti ng agai nst one notion and in favor of another,
and |'mgoing to do the sanme thing here.

"' mgoing to be voting again for the
adequate alternative drinking water supply
definition, but I amgoing to keep voting in favor
of the notions that are renoving the alternative
drinking water supply filter. That's it.

MS. HAMSHER: Okay. But, again, by voting
against -- it's a cunulative definition, and, so, |
guess |I'mstruggling with why you woul d vote agai nst
sonet hing that would be included in your |ater
nmotion anyways. But I'll let you struggle with
t hat .

MS. GERARD: In other words, you could vote
for this and nmake your notion, al so?

MS. HAMSHER: It's not exclusively limting
this definition since we're voting for these in
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sequence.

MS. EPSTEIN. Okay. That's clear, and I
guess to cover nyself, it m ght make sense to vote
for both of them but | wanted to |lay out for people
the rational e about why | thought voting for the
renoval of the alternative drinking water supply
criteria is a far stronger and supportable position.

MS. HAMSHER:  Yes.

MS. GERARD: Well, you'll have the floor
next .

MS5. HAMSHER: |Is there further discussion?

(No response)

MS. HAMSHER: Ckay. | -- to be clear, this
noti on would be to recommend the definition for
adequate alternative drinking water be extended to
six months where it's a ground water source and that

such areas that are unknown be classified as an

i nterim USA.
Let's take a roll call. Alvarado?
MR. ALVARADO. Yes.
MS. HAMSHER: Epperly?
MR. EPPERLY: Yes.
MS. HAMSHER: Epstein?
MS. EPSTEIN:. No. |'m hoping Dave Lopez is
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MS5. HAMSHER: Ml ler?
M LLER:  Yes.
M5. HAMSHER: Harris?
MR. HARRI S: Yes.
MS. HAMSHER: Jones?
MR. JONES: Yes.
MS. HAMSHER:  Mor gan?
MS. MORGAN: Yes.
MS. HAMSHER: Schel haus? Ruth Ell en?
MS. SCHELHAUS: Yes, yes, but with
reservations.
MS. HAMSHER: COkay. Showalter?
SHOMLTER:  Yes.
MS. HAMSHER: Lopez?
MR. LOPEZ: No.
MS. HAMSHER: Stein?
MR. STEIN:  Yes.
MS. HAMSHER: Hansher, yes. | show 10 yes
votes and two nos.
We can have either another notion to make

or that along the lines of Lois or
list of OPS --
MS. GERARD:
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noti on?

MS. HAMSHER: Loi s?

MS. EPSTEIN. |'m guess |'m wondering
whet her Dave wants to nmake a notion about extending
the time for surface water because that's nore
related to this topic than m ne

MS. HAMSHER: Ckay.

MS. GERARD: You guys have to speak up

MR. LOPEZ: No. | amnot going to make a
notion to expand it. | think we've had enough
di scussion on this in the past, al nost over the past
year.

As a matter of fact, just for the sake of
the group, | think one of our coments was that we
extend the drinking water protection fromthe one
nmonth where it was at initially to al nbst one year,
and | think we have sonme discussions there with
respect to bringing it back to nine nonths, and then
| was kind of surprised to see the six-nmonth limt.

| guess | didn't see that as far as any
comments coming in fromthe group or checking the
web site for comments that m ght have been submtted
by the public.

So, as far as surface water, we have
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research there with respect to the one-nonth
[imtation on it.

M5. HAMSHER: And since these are
cunul ative type of nodifications, do you want to
make that a notion or just express for the record
your continuing concern?

MR. LOPEZ: | want to express it for the
record. |'mnot sure that making a notion here of
this group is really going to --

MS. SCHELHAUS: This is Ruth. [I'll make a
notion, make it that it is okay to do six nmonths for
surface and ground water.

M5. HAMSHER: |Is there a second?

MR. LOPEZ: [|'Ill second that statenent.

MS. GERARD: Any discussion?

MS5. M CHAEL: Yes. This is Jackie M chael
with RPI. You know, what we did was we've asked
sone states, you know, one three to six nonths, and
nost of the time, they said yes, the ones on -- yes
for at |l east three nonths. So, they have an
adequate alternative. They usually have it for a
significant period of tine.

MS. GERARD:. Any other discussion?

(No response)
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MS. GERARD: Roll call, Denise.

MS. HAMSHER: Let's do the roll call. My
| ask -- before | do that. Ruth Ellen, did you nean
to include as the other motion did that if it's
unknown, that it would also be interin®

MS. SCHELHAUS: It can either be done in
conbi nati on or separately. So, yes, | would nmake a
notion that that is automatically a USA, unless it's
proven ot herw se.

MS. HAMSHER: So, your notion is first six
nont hs for surface --

MS. SCHELHAUS: For surface and ground
water, six nonths. 1'll nmake a separate notion for
t he other part.

MS. HAMSHER: And automatically or interinf

MS. SCHELHAUS: 1'll nake a separate notion
for the automatic.

MS. HAMSHER: COkay. Let's go surface water
six months. Let's do roll call. This is only
[imted to that.

Al var ado?

MR. ALVARADO. Abst ai n.

MS. HAMSHER: Epperly?

MR. EPPERLY: Abstain.
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HAMSHER: Lopez?

LOPEZ: Yes.

HAMSHER: St ei n?

STEI N:  Abstain.

HAMSHER: Hansher, [|'1|

GERARD: It's a tie.
MS. HAMSHER

Are there further

HAMSHER

HAMSHER
GERARD:

HAMSHER

Epst ei n?

EPSTEIN:  Yes.

MIIler?
MIIler?

M LLER: Yes.

HAMSHER: Harri s?
HARRI S:  No.

HAMSHER: Jones?
JONES: No.

HAMSHER:  Mor gan?
MORGAN:  No.

HAMSHER:  Schel haus?

SCHELHAUS:  Yes.

SHOWALTER:  No.

notions to anend the drinking

water definition of the USA?

EXECUTI VE COURT REPORTERS,

(301) 565- 0064

Showal t er ?

abst ai n.

I NC.

95

As in not enough information.



© 00 ~N oo o B~ w N P

N NN NN R R R R R R R R R R
A W N P O O 00 N OO O B W N +—» O©O

96

MS. SCHELHAUS: This is Ruth. 1'll go
ahead and nmake a notion to it's unknown that it
woul d automatically be a USA, and then there's the
i ssue that EPA brought up about the eval uation and
concurrence of local fire authorities, that there's
fire-fighting capacity before it's an approved
alternative.

MS. GERARD: All right. Well, on the first
one, the previous notion by Mary Morgan al ready
covered that if there wasn't back-up information, it
automatically is covered as an interi m USA.

MS. SCHELHAUS: Right. |I'msaying it's
automatic, without having the term"interini.

MS. HAMSHER: For di scussion purposes,
Mary, maybe you can expand on what you nean by
"interinm to nake sure rather than speaking for you

M5. MORGAN: It was that it would be an
interim unless or until the alternative supply tine
frame could be confirned.

MS. HAMSHER:  So, --

MS. MORGAN:. It's there automatically until
they confirmthat there is an alternative supply.

MS. SAMES: And if | understand correctly,
it's treated as an unusually sensitive area, unless
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it is confirnmed that there is an adequate
al ternative.

MS. HAMSHER: So, rather than to petition
or some other neans to get it off, it's a
clarification of information.

MS. SCHELHAUS: But there's no need to have
the interim the term”interinm in there.

MS. HAMSHER: Other than -- it's process.

MS. GERARD: Ruth, you're nmaking a notion?

MS. SCHELHAUS: Yes, |'m making a notion
because there's no need to interject the term
"interinm into the USA concept for water,
alternative water sources, that if information is
not known or it's not conpletely confirnmed and
accepted, that there is a specific alternative water
supply that is considered a USA automatically.

MS. SAMES: The only -- I'msorry. This is
Christina. The only benefit that | see for using
the term"interim would be for people who are
viewi ng the maps of the unusually sensitive areas.

It would provide a flag to say these are the ones
that we're treating as an unusually sensitive area
but could not receive confirmation whether there's a
back- up.
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So that, where you see an unusually
sensitive area that's designated conpletely as an
unusual ly sensitive area, you know that we have
confirmed that there is no back-up, and for the
interimUSAs, we're treating them as unusually
sensitive areas until confirmation can be received.

MS. GERARD: So, the advantage to us, Ruth
El l en, could be -- and, of course, we didn't hear
this proposal before, but it speaks to the quality
of the data, that there is a need for an inprovenment
in the quality of information.

So, if you have interimthere, there's |ike
a flag on it that says to the community, help,
updat e your infornmation.

MS. SCHELHAUS: This is Ruth. \What percent
-- if | remenber correctly, you had a large mpjority
of your data, you did not know about, and, so, you'd
be basically saying that a mpjority of themare like
interimbut could easily get off or whatever.

| mean, it makes your data |look really --

MS. SAMES: Well, they couldn't -- you
know, from nmy perspective, you couldn't get them
of f, though, unless you could confirmthat there was
an adequate alternative.
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You' re not kicking themoff arbitrarily.
There woul d have to be sonething provided to the
O fice of Pipeline Safety that stated that there
truly was an adequate alternative in order to renove
them and until that time, they would be treated as
unusual ly sensitive areas. That's why | asked the
guestions before on how an interimwas treated,
because --

MS. SCHELHAUS: | guess -- this is
Schel haus. | don't see the need to treat it as
being an interim because it's either yes or it's no.

MS5. HAMSHER: |'m not sure we have a second
on that notion. Could we have a second and the kind
of finish the -- any dialogue? 1|s there a second on
t hat nmotion?

MS. EPSTEIN:  Yes.

M5. HAMSHER: And who was that?

MS. EPSTEIN: Lois.

MS5. HAMSHER: Let's take a roll call. Is
there any other further discussion?

(No response)

M5. HAMSHER: Let's take a roll call.
Al var ado?

MR. LOPEZ: Please, before you --
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MS. HAMSHER:  Yes?

MR. LOPEZ: Can you read the notion or
par aphrase it?

MS5. HAMSHER: Ruth Ellen?

MS. SCHELHAUS: The motion would be, is
that if it's information -- if one cannot confirm
and accept that there is a true alternative source

that neets the criteria, then it would be consi dered
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a USA automatically.

MR. LOPEZ: Thank you.
HAMSHER: Al var ado?

MR. ALVARADO. Yes.

MS. HAMSHER: Epperly?

MR. EPPERLY: No.

MS. HAMSHER: Epstein?

MS. EPSTEIN:  Yes.

MS5. HAMSHER: Ml ler?

MR. M LLER: Yes.

MS5. HAMSHER: Harris?

MR. HARRI S:  No.

MS. HAMSHER: Jones?

MR. JONES: No.

MS. HAMSHER:  Mor gan?

MS. MORGAN: No.
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HAMSHER:  Schel haus?
SCHELHAUS:  Yes.
HAMSHER:  Showal t er ?
SHOMLTER:  No.
HAMSHER: Lopez?
LOPEZ: Yes.

HAMSHER: St ei n?
STEI'N:  Yes.

> 20 30500 D

HAMSHER: Hansher, no. That notion, ny
count says six yes and six no.

Are there other nodifications to the
drinking water definition that somebody wants to
move?

MS. EPSTEIN. Yes. This is Lois. | would
like to propose that the alternative -- as an
alternative drinking water source filter be renoved.

MS. SAMES:. For those of you in the room
who didn't hear, the proposal was to renove the
adequate alternative drinking water source filter.

MS. EPSTEIN. And the argunent for that is
there's so much non-information, it's a far cleaner,
easi er, safer source. That was an inportant
criterion for some people on the vote for the
ecol ogi cal portion of this rule, and it provides a
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| evel playing field of protection for all drinking
wat er sources across the country, and it doesn't
significantly increase the area that would be
included in the rule.

MS. HAMSHER: |Is there a second to Lois's
noti on?

MR. LOPEZ: Well, before we -- Lois, if |
under st and your proposal then, it's that you're
proposing to renmove it because if we're protecting
surface water and ground water, regardless of
whet her it's drinking water, it's protected on both,
and am | understandi ng that correctly?

MS. EPSTEIN. The idea is that you woul dn't
have to make the phone calls, if you knew you had a
drinking water source, ground or surface water. It
woul d automatically be protected, the way the nodel
has been laid out to protect a certain radius of
pr ot ecti on.

MS. GERARD: Saves all the phone calls.

MS. SAMES:. For those of you who -- just to
refresh your nenory on the nodel, what we did was we
| ooked at the surface intakes, and we | ooked at the
ground water to determine if they were susceptible
to contami nation fromthe spill
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This is primarily with ground water. For
ground water, we |ooked at the geol ogy and a bunch
of other criteria. After we got through all of
that, we then said was there an adequate alternative
drinking water source. |If the answer was yes, that
t here was an adequate alternative, it was not an
unusual |y sensitive area.

| f there was not an adequate alternative or
we -- fromthe proposal, if we could not get an
answer, then it becanme an unusually sensitive area.

So, the proposal is to renove that final filter.

MS. HAMSHER: |s there clarity then on the
notion? |s there -

MR. LOPEZ: How does -- one nore question.

How does that inpact the sole source aquifer --

MS. HAMSHER: Pl ease --

MR. LOPEZ: -- issue?
MS. HAMSHER: -- use your |ast nane.
MR. LOPEZ: |I'msorry. This is Lopez with

EPA.

MS. SAMES: How it would affect the sole
source aquifers? After we cane up with our
determ nation of which sole source aquifers could be
contam nated due to the geol ogy and ot her factors,
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the one -- this would pick up the ones that were
ki cked out because there was an adequate alternative
dri nking water source, which, for sole source
aqui fers, there probably isn't.

| mean, by the definition of a sole source
aqui fer, there is no back-up source. So, --

MR. WLLIAMS: Christina, this is Jack
WIIlians.

MS. SAMES: Sure.

MR. WLLIAMS: That's not always the case.

| mean, it may not be another aquifer source, but

there certainly may be a | ake or a pond that the
conmmunity mght draw their water from

MS. SAMES: For the period of tine that we
wer e di scussing? Ckay.

MR. WLLIAMS: Yes.

PARTI CI PANT: But generally there isn't.
That's part of the definition. It may be a
suppl enental supply, right?

MR. WLLIAMS: Well, | nmean, you could have
a huge reservoir.

MS. SAMES: That was Jack WIIi ans.

MS. HAMSHER: Jack, would you pl ease
i ntroduce -- Jack?
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MR. WLLIAMS: It has nothing to do with
the sole source aquifer. You can have a sol e source
aquifer in the sanme | ocation and have back-up for
ei t her case.

MS. EPSTEIN. Jack, who are you with?

MR. WLLIAMS: |I'mwth Colonial. 1'mthe
Chai rman for API USA.

MS. EPSTEIN: The only reason | was asking
is that | guess | wanted a regulator that's famliar
with the Drinking Water Programto confirmthat
because |'m not sure that's accurate.

MS. BETSOCK: Right. W should not have --
this is Barbara Betsock. There shouldn't be
participation by the public nenmbers on this phone
call. This is the advisory conmttee debate.

MS5. HAMSHER: |'m not clear on that. W've
previously had votes and gone through di scussion
anong the comm ttee and sought clarification or
public coment as part of the public neeting
process.

How woul d sonebody, particularly if it's an
issue that we're trying to clarify, rather than them
just weighing in --

MS. BETSOCK: If nmenbers of the commttee
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ask for clarification fromthe public, that's fine.

MS. HAMSHER: Ckay.

MS. BETSOCK: It's up to you to control
based on your tine.

MS. HAMSHER: Ckay.

MS. M CHAEL: | have a definition of sole
source aquifer if anybody wants to hear it.

MS. SAMES: |'msorry. That's -- |I'm
sorry. Who is this?

MS. HAMSHER: |'msorry. That's ny
contractor, Jackie M chael.

Could we, | think, get a couple of people
to weigh in on this that have know edge about the
alternative -- we still do not have a second to this
noti on.

MS. SCHELHAUS: This is Ruth. I'"ll second

MS. HAMSHER: Okay. Can we please clarify
with the OPS contractor this issue about adequate
alternatives?

MS. M CHAEL: | guess the discussion was
about what a sole source aquifer was.

MS. SAMES: Yes. | actually -- | have the
definition | can read for the advisory conmttee.
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A sol e source aquifer is an aquifer that
basically supplies -- hold on one second. Offers
ground water supplies 50 percent or nore of the
drinking water for an area, and basically if that
area becomes -- there is no back-up source for that
adequate -- that would be an adequate alternative.

That's why when David asked the question of
how this woul d affect sole source aquifers, | stated
that it really shouldn't inpact them because from
the definition, there is no adequate alternative for
a sole source aquifer.

MS. HAMSHER: |s there further discussion?

VWhat 1'd like to do is ask for clarification from
anybody, either comm ttee nmenbers or others, on
this, so that we're very clear what the scope of
this recomendation is.

MS. SHOWALTER: This is Marilyn Showalter.

" m having a hard tinme hearing the conversation.
It's cutting in and out, but if you could assure ne,
| just want to ask, | think, Lois Epstein, the
pol icy question.

It seens to ne that it is the case that
where there is no alternative, that's a nore dire
situation, and therefore we want hei ghtened
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scrutiny. So, then the question is, if you want to
broaden this to all drinking areas, are we or aren't
we, you know, deluding sort of the priorities that
we need to give to the nost critical areas?

MS. EPSTEIN. | would say all drinking
wat er supplies are critical, and that's where |I'm
coming from | agree that those without alternative
supplies may be a higher priority, but given that it
woul d not require a | ot of additional new neasures,
| would say that there ought to be protection for
all drinking water supplies because | know the
i npacts are so serious.

Let me just read for those of you who don't
have it on your screen. |In Texas, the original
proposal with the adequate alternative drinking
wat er supply woul d cover 2.7 percent of the |and
area. M proposal would cover 4. 2.

In Louisiana, it's 5.2 percent originally,
nmoved it up to 9.3 percent, and in California, it's
6.9 percent originally, wthout alternative drinking
wat er supplies, and that would nove it up to 9.9
percent. So, a slight increase, but, you know,
basically it's sharing protection for all drinking
wat er supplies across the country.
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MS5. HAMSHER: Can | ask Jack W/ Ilians, who
was involved in this, to add any other
clarifications that you mght? This is Denise
Hansher .

MR. WLLIAMS: What | would just want to
make sure that we understand is that going back to
our guiding principles, you know, we're trying to
| ook for things that were unique, irreplaceable,
irretrievably harned, and that was the whol e idea of
havi n